[image: image1.png]V| ex





(c) Copyright 2011, vLex. © Copyright 2007, vLex. All Rights Reserved.
Copy for personal use only.  Distribution or reproduction is not allowed.



Please See Page4, Certificate related prosecution is out of statute Limit.                     

Mail and wire fraud.

American Criminal Law Review - Vol. 41 Nbr. 2, March 2004

American Criminal Law Review - Vol. 41 Nbr. 2, March 2004


Id. vLex: VLEX-56629280
http://vlex.com/vid/56629280

Summary
                                      


Survey of White Collar Crime

Text
                                      


I. INTRODUCTION II. ELEMENTS OF THE OFFENSE A. Scheme to Defraud 1. Traditional Frauds 2. Fraud Involving Intangible Rights B. Intent to Defraud C. Mailing in Furtherance of a Scheme to Defraud 1. Causing the Mails to Be Used 2. The "In Furtherance" Requirement III. DEFENSES A. Good Faith B. Statute of Limitations IV. VENUE V. SENTENCING I. INTRODUCTION 



In the past 130 years, the mail (1) and wire (2) fraud statutes have evolved and expanded into powerful prosecutorial tools. (3) Despite the sparse legislative history, (4) courts initially assumed the purpose of the mail fraud statute was to secure the integrity of the United States Postal Service ("USPS"). (5) Over time, courts have expanded the application of both the mail (6) and wire (7) fraud statutes to a number of modes of communication. In practice, the statutes are used not merely to secure the integrity of the USPS, but also to provide federal jurisdiction over a broad array of frauds. (8) 



Today, the statutes "cover not only the full range of consumer frauds, stock frauds, land frauds, bank frauds, insurance frauds, and commodity frauds, but [also] ... such areas as blackmail, counterfeiting, election fraud, and bribery." (9) In addition, prosecutors use these statutes to prosecute money laundering and Racketeer Influenced and Corrupt Organizations Act ("RICO") violations. (10) 



In 1994, both the mail and wire fraud statutes were expanded when Congress promulgated the Senior Citizens Against Marketing Scams Act ("SCAMS Act"). (11) The SCAMS Act responded to the ever-increasing threat of new schemes, which often utilized private carriers, by amending the federal mall fraud statute to cover not only the USPS, but also private interstate commercial carriers. (12) The SCAMS Act also specifically criminalized telemarketing fraud. (13) Finally, the SCAMS Act enhanced the penalties for conviction for mall and wire fraud schemes targeted at individuals age fifty-five and older. (14) 



The mail and wire fraud statutes are used as a "first line of defense," or "stopgap" device, which permits prosecution of newly invented frauds until Congress enacts particularized legislation to cope with the new fraud. (15) The mall and wire fraud statutes have consequently been referred to as a "secret weapon" of federal prosecutors. (16) 



This Article concentrates on the mall fraud statute because historically it has been used more frequently than its wire fraud counterpart. The wire fraud statute, however, has been applied in recent years to an increasing variety of means of communication such as facsimile, telex, modem and Internet transmissions. (17) As use of the Internet expands, the wire fraud statute may become increasingly important. (18) 



Despite this Article's focus on the mail fraud statute, its analysis is generally applicable to both statutes since court decisions addressing the character and scope of one statute commonly apply to cases involving the other. (19) 



Section II of this Article outlines the elements of a mail or wire fraud offense. Section III examines available defenses. Section IV reviews venue considerations. Finally, Section V addresses sentencing issues. 



II. ELEMENTS OF THE OFFENSE 



On its face, [section] 1341 applies in any instance where the mails are used in furtherance of a scheme to defraud. (20) However, because of the common law definition of fraud, courts have traditionally read the additional element of intent to defraud into the statute. (21) Therefore, to convict a defendant for violating [section] 1341, the government must prove beyond a reasonable doubt that the defendant perpetrated: (i) a scheme to defraud; (ii) with the intent to defraud; (iii) while using the USPS or a private interstate commercial carrier in furtherance of that scheme. (22) Parts A through C of this Section review each of these elements in order. 



The wire fraud statute, 18 U.S.C. [section] 1343, further requires that the communication at issue crosses state lines. (23) This interstate requirement applies only to the wire fraud statute because of Congress' reliance on its Commerce Clause (24) power to assert jurisdiction. (25) In contrast, exclusive congressional jurisdiction over the USPS (26) provides the necessary constitutional foundation for federal prosecution under the mail fraud statute. (27) Courts have also determined that a mailing sent through a private commercial carrier that deals in interstate business gives rise to congressional jurisdiction, even when the particular mailing does not actually travel interstate. (28) 



Each use of the mail constitutes a separate offense and can constitute a separate count in an indictment. (29) In addition, mail and wire fraud charges can be used in conjunction with other, more specific, fraud offenses such as insider trading and bank fraud. (30) However, vicarious criminal liability cannot sustain an indictment under this statute. (31) Each person must willfully participate in a fraudulent scheme that includes foreseeable use of the mails. (32) 



A. Scheme to Defraud 



Proof of a "scheme to defraud" is common to both the mail and wire fraud statutes. (33) However, proof that the scheme to defraud was successful is not required. (34) The government must prove: (i) that a scheme existed in which use of the mails was reasonably foreseeable (35) and (ii) that an actual mailing occurred in furtherance of that scheme. (36) 



Congress has not precisely defined the parameters of criminally fraudulent behavior, and, as aforementioned, the legislative history of the mail and wire fraud statutes is sparse. (37) Courts have found the scope of the federal fraud statutes to be broad; the degree of limitation on that scope has varied considerably among the modern courts. (38) The Supreme Court recently helped define the term "scheme to defraud" by reading a materiality requirement into the fraud statutes. (39) The Court explained that in mail and wire fraud cases, prosecutors must establish a "scheme" that meets the common law definition of fraud, including proving a material misrepresentation. (40) The Neder Court adopted the Restatement (Second) of Torts definition of materiality to guide prosecutors and to establish that a material falsehood was used in the scheme to defraud in that case. (41) 



In recent years, Congress has expanded the application of the fraud statutes from traditional fraud (42) to the area of intangible fights and other non-traditional frauds. (43) In particular, the current version of 18 U.S.C. [section] 1346 extends the definition of "scheme or artifice to defraud" to include the deprivation of another's intangible right to honest services. (44) However, one court of appeals has voided the "honest services" provision for vagueness when notice was lacking that the conduct is prohibited. (45) 



The remainder of Part A will (i) trace the application of the statutes to traditional fraudulent schemes and (ii) review the "intangible fights" doctrine of nontraditional frauds and its application to violations in both the public and private sectors. 



1. Traditional Frauds 



Traditional frauds are generally intended to defraud individuals of money or other tangible property interests and involve "calculated efforts to use misrepresentations or other deceptive practices to induce the innocent or unwary to give up some tangible interest." (46) Misrepresentations or omissions must be "reasonably calculated to deceive persons of ordinary prudence and comprehension." (47) However, proof of actual harm to the victim (48) or success of the scheme (49) is not required. Rather, courts evaluate "whether a reasonable person would have acted on the misrepresentations." (50) Examples of traditional fraudulent schemes prosecuted under [section] 1341 include false insurance claims, (51) fraudulent investment schemes, (52) misrepresentations in the sale of used automobiles, (53) false application forms for loans, (54) fraudulent bond issuances, (55) check- kiting schemes, (56) false advertising, (57) and various bribery and kickback schemes. (58) 

The mail and wire fraud statutes are broadly applied, but not without limit. One court refused to extend the statutes to conduct that deprived a foreign government of tax revenue. (59) The Supreme Court recently resolved a circuit split, determining that documents such as state permits, licenses, and certificates are not the "property" of the government. (60) Therefore, the mail and wire fraud statutes cannot be used in the prosecution of fraudulent attempts to acquire such documents. 



2. Fraud Involving Intangible Rights 



Prior to 1987, the circuit courts typically applied the intangible fights doctrine to public officials who "deprived the citizenry of the fight to good government." (61) The Supreme Court rejected the intangible rights doctrine in McNally v. United States, (62) holding that "the original impetus behind the mail fraud statute was to protect the people from schemes to deprive them of their money or property," not intangible rights. (63) In response to McNally, Congress enacted [section] 1346 in 1988, which clarified that the mail and wire fraud statutes extended to any "'scheme or artifice' to deprive another of the intangible right of honest services." (64) Although the provision cannot be applied retroactively, (65) [section] 1346 effectively overturned McNally and returned the intangible fights doctrine to its pre-1987 status. (66) Conviction for a [section] 1346 offense requires proof of a scheme to deprive another of honest services. (67) A breach of, or interference with, a fiduciary relationship that exists between the parties may be strong evidence that a defendant caused this deprivation. However, such a breach is not universally required for conviction under the statute. (68) 



Prior to McNally and subsequent to [section] 1346, a mail or wire fraud conviction could be based upon a fraud involving three types of intangible rights--all generally related to the provision of honest services: (i) defrauding persons of nonmonetary, intangible interests; (ii) government officials depriving their constituents of honest governmental services; and (iii) persons with clear fiduciary duties defrauding their fiduciaries by accepting kickbacks or selling confidential information. (69) 



Typical public-sector, honest-services fraud involves either bribery of a public official or failure of the public official to disclose a conflict of interest resulting in personal gain. (70) Because a public official has a duty to disclose information regarding a personal interest that may affect his judgment, "undisclosed, biased decision making for personal gain, [regardless of] tangible loss to the public ... constitutes a deprivation of honest services." (71) A second category of public-sector, honest-services fraud may exist where "an individual without formal office may be held to be a public fiduciary if others rely on him because of a special relationship in the government and if he in fact makes governmental decisions." (72) 



The intangible rights doctrine has been consistently applied to fraudulent activity by defendants in private as well as public sectors. (73) Nonetheless, courts have struggled to apply the concept of "honest services" to private employment situations, (74) given that private fiduciary duties "generally rest upon concerns and expectations less ethereal and more economic than the abstract satisfaction of receiving 'honest services' for their own sake." (75) Therefore, a private sector defendant's breach of loyalty is insufficient, standing alone, to constitute a [section] 1346 violation; rather, the breach must contravene the purpose of the parties' relationship. (76) Courts have sometimes required that the misrepresentation or nondisclosure be "material," especially in those cases that do not involve actual or potential harm. (77) The employee need not intend to inflict such harm; "the prosecution must prove only that the defendant ... reasonably should have foreseen that the breach would create an identifiable economic risk to the victim." (78) This fraud may include an articulable harm to the employer or a gainful use by the employee, but it does not require actual monetary harm. (79) 



B. Intent to Defraud 



The second element the government must prove for a mail fraud conviction is the defendant's specific intent to defraud. (80) This element is often met using circumstantial evidence (81) and "a liberal policy has developed to allow the government to introduce evidence that even peripherally bears on the question of intent." (82) Similarly, the defendant can also use circumstantial evidence to show that he did not have the requisite intent. (83) 



For example, intent may be inferred from evidence indicating the defendant attempted to conceal activity. (84) Intent to defraud may also be inferred from the defendant's misrepresentations (85) or knowledge of a false statement. (86) Proof of a victim's actual financial loss may also be relevant in determining the defendant's intent, (87) although it is not a necessary precondition for proving intent. (88) In addition, absent substantial prejudice, evidence of prior offenses and later bad acts are admissible to infer intent. (89) 



Because intent to defraud may be inferred from the defendant's knowledge of illegal activity, (90) the lack of such knowledge can negate intent. (91) However, despite a lack of knowledge, reckless disregard for the truth of one's representations can satisfy the intent requirement. (92) Moreover, failure to acquire information that is crucial to the truthfulness of one's representations can also satisfy the intent requirement. (93) However, "puffing," or mere exaggeration of qualities, opportunities, or value of an article, does not generally constitute fraudulent intent. (94) Statements in advertising that go beyond "puffing," however, can be indicative of an intent to defraud when the advertised product fails to do what was claimed. (95) To determine whether a particular representation goes beyond puffery, courts rely on the presence or absence of good faith on the part of the "puffer." (96) 



C. Mailing in Furtherance of a Scheme to Defraud 



The final element the government must prove for a mail fraud conviction consists of two parts: (i) the defendant used, or caused to be used, the U.S. mails or any private or commercial interstate carrier (ii) in furtherance of, or for the purpose of executing the scheme to defraud. (97) 



1. Causing the Mails to Be Used 



The defendant need not have personally mailed or received mail, (98) nor is it necessary that the defendant contemplated that a mailing occur. (99) Rather, it is sufficient to show the defendant "caused" the mails to be used. (100) A person causes the mails to be used when he acts "with knowledge that the use of the mails will follow in the ordinary course of business" or where the mailing was reasonably foreseeable by the defendant. (101) Use of the mails may be proven by direct evidence, such as the envelope in which the mailing was sent, (102) or through circumstantial evidence. (103) 



Proof of a violation of the wire fraud statute generally requires knowledge and foreseeability of the interstate nature of the wire communication. (104) However, four circuits have held that a violation of [section] 1343 does not require such knowledge or foresight. (105) 



2. The "In Furtherance" Requirement 



In addition to requiring the use of the mails, the mail fraud statute requires the mailing be for the purpose of executing the scheme, (106) typically stated as "in furtherance" of the scheme. (107) This requirement is easily satisfied, (108) requiring only that the mailing be "incident to an essential part of the scheme," (109) and not necessarily helpful to the schemer. The Supreme Court held that the mailing does not need to be "part of the execution of the fraud [nor] an essential element of the scheme.... It is sufficient for the mailing to be incident to an essential part of the scheme ... or a step in the plot." (110) Similarly, mailings that facilitate concealment of the scheme are sufficient. (111) 



However, the scope of this element is limited. The mail fraud statute only reaches those acts in which the mail is used to execute the fraud itself. (112) Yet, mailings that would not be made but for the existence of a fraudulent scheme are chargeable, (113) even though the mailing itself may be innocent or routine. (114) On the other hand, if the mailing serves to make the execution of the fraudulent scheme less likely, it is not chargeable under the statute. (115) 



Generally a mailing will not be "in furtherance" if the mailing occurred after the scheme reached fruition. (116) However, under some well delineated circumstances, mailings subsequent to the scheme may be chargeable, (117) particularly when a mailing is designed to conceal the crime, to postpone the investigation, or to lull the victims into a false sense of security. (118) 



III. DEFENSES 



There are two defenses to alleged violations of both the mail and wire fraud statutes. Part A discusses the good faith defense, while Part B reviews the statute of limitations defense. 



A. Good Faith 



A defendant's good faith belief that allegedly "fraudulent" representations are true when made is an affirmative defense (119) negating the fraudulent intent element. (120) If a defendant raises such a defense and there is sufficient evidence to support it, (121) he or she is entitled to, and may request, a jury instruction directly on the issue. (122) However, the good faith defense may allow the government to introduce evidence of "other acts" in rebuttal. (123) A specific good faith instruction is "unnecessary where the court has already adequately instructed the jury as to specific intent." (124) 



B. Statute of Limitations 



The statute of limitations for mail and wire fraud schemes is generally five years. (125) However, if the scheme affects a financial institution, the statute of limitations is ten years. (126) The statute of limitations runs from the last overt act in furtherance of the fraudulent scheme. (127) In cases where mail or wire fraud is alleged as part of a conspiracy, the prosecution must show the defendant was a member of the conspiracy at some point during the five years preceding the indictment. (128) 



IV. VENUE 



Because the mail and wire fraud statutes punish use of the mails in pursuit of a scheme to defraud, the act that establishes venue must somehow relate to the use of the mails or wires. (129) Therefore, the district where the scheme was conceived is not, by itself, the proper venue for prosecution. (130) Instead, for mall fraud, venue is appropriate in the district where the defendant placed the letter in the mail, (131) the district where the defendant received the letter from the mail, (132) or the district where the defendant knowingly caused the letter to be delivered. (133) However, for wire fraud, the mere "passing through" of a transmission is sufficient to establish venue. (134) 



V. SENTENCING 



Sections 1341 and 1343 provide that a defendant convicted of mail or wire fraud not affecting a financial institution shall be subject to a fine, a prison term of up to twenty years, or both.135 Violations of the statutes may also result in civil or criminal forfeiture.136 For traditional violations of [subsection] 1341 and 1343, sentencing is subject to the "Offenses Involving Fraud and Deceit" provisions of the United States Sentencing Guidelines ("Guidelines"). (137) Each mailing constitutes a separate count of mail fraud. (138) Section 2B1.1 of the Guidelines establishes a base offense level of six for traditional frauds. (139) The base level assumes the victim was defrauded of less than $5,000. (140) As the monetary loss to the victim resulting from the crime increases, so does the offense level, increasing up to twenty-six levels for fraud involving over $100,000,000. (141) 



If the fraudulent activity affects a financial institution, the penalty is a fine not more than $1,000,000, a prison term of up to thirty years, or both. (142) A defendant convicted of violating [subsection] 1341 and 1343 is subject to upward departures and increased penalties for aggravating circumstances, as provided by the Guidelines. (143) Such circumstances include an increase of two offense levels if the scheme defrauded more than ten but less than fifty victims. (144) Downward departures are permitted for mitigating circumstances such as extreme old age or economic reality of intended loss calculations. (145) 



If the fraud involved the deprivation of the right to the honest services of a public official or conspiracy to defraud by interference with government functions, then the Guideline provision relating to "Fraud Involving Deprivation Of The Intangible Right To The Honest Services Of Public Officials" applies. (146) Under this provision, section 2C1.7, the base offense level is ten. The offense level is increased in accordance with the greater of either (i) the corresponding number of levels from the table in section 2B 1.1 (147) or (ii) eight, when the offense involved an official holding a sensitive or high-level decision-making position. (148) Under certain circumstances, such as bribery or obstruction of justice, the cross-references to this section require the application of other sections. (149) 



The SCAMS Act provides enhanced penalties for persons convicted of telemarketing fraud. (150) A person convicted of fraud under [section] 1341 or [section] 1343 in connection with fraudulent telemarketing shall be imprisoned for up to five additional years. (151) If the fraud victimized ten or more people over the age of fifty-five, or specifically targeted people over the age of fifty-five, the defendant shall be imprisoned for up to ten additional years. (152) The SCAMS Act also provides for mandatory restitution. (153) 



(1.) 18 U.S.C. [section] 1341 (2000) (as mended by the Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, [section] 903(a), 116 Stat. 745, 805). The mail fraud statute provides: 



[w]hoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises ... for the purpose of executing such scheme or artifice or attempting so to do, places in any post office or authorized depository for mail matter, any matter or thing whatever to be sent or delivered by the Postal Service, or deposits or causes to be deposited any matter or thing whatever to be sent or delivered by any private or commercial interstate carrier, or takes or receives there from, any such matter or thing ... shall be fined under this title or imprisoned not more than twenty years, or both. If the violation affects a financial institution, such person shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both. Id. 



(2.) 18 U.S.C. [section] 1343 (as amended by the Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, [section] 903(b), 116 Stat. 745, 805). The wire fraud statute provides: 



[w]hoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, transmits or causes to be transmitted by means of wire, radio, or television communication in interstate or foreign commerce, any writings, signs, signals, pictures, or sounds for the purpose of executing such scheme or artifice, shall be fined under this title or imprisoned not more than twenty years, or both. If the violation affects a financial institution, such person shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both. (3.) See generally Michael McDonough, Mail Fraud and the Good Faith Defense, 14 ST. JOHN'S J. LEGAL COMMENT. 279, 282 (1999) (providing history of mail fraud statute and its application, and discussing need for separate good faith jury charge in light of broad power given to prosecutors to apply mall fraud statute). 



(4.) See generally Jed S. Rakoff, The Federal Mail Fraud Statute (Part I), 18 DUQ. L. REV. 771, 779-80 (1980) (discussing legislative history of 18 U.S.C. [section] 1341). 



(5.) E.g., Durland v. United States, 161 U.S. 306, 314 (1896) (stating statute passed "with the purpose of protecting the public against all such intentional efforts to despoil, and to prevent the post office from being used to carry them into effect"). 



(6.) For example, 18 U.S.C. [section] 1341 originally applied to U.S. Postal Service mailings and was amended in 1994 to include private interstate delivery services, such as Federal Express ("FedEx") and United Parcel Service ("UPS"). See Senior Citizens Against Marketing Seams Act of 1994, Pub. L. No. 103-322, Title XXV, [section] 250006, 108 Stat. 1796, 2087 (1994) (broadening application of statute to "any matter or thing whatever to be sent or delivered by any private or commercial interstate carrier"). 



(7.) Although 18 U.S.C. [section] 1343 explicitly applies to the use of television, radio, and wire communications, the statute has been applied to commonly used modes of communication, such as facsimile machines, computer modems, and telephones. E.g., United States v. Carrington, 96 F.3d 1, 8-9 (1st Cir. 1996) (upholding conviction for wire fraud scheme involving fax transmissions and computer modem transmissions); United States v. Morrison, 153 F.3d 34, 57 (2d Cir. 1998) (affirming conviction for wire fraud scheme involving telephone calls); United States v. Gabriel, 125 F.3d 89, 92 (2d Cir. 1997) (affirming conviction for wire fraud scheme involving fax transmission). 



(8.) See Geraldine Szott Moohr, Mail Fraud Meets Criminal Theory, 67 U. CIN. L. REV. 1, 7 n.25-29 (1998) (discussing jurisdictional effect of mailing element); see also United States v. Sawyer, 85 F.3d 713, 723 n.5 (1st Cir. 1996) (referring to mailing element as "hook" to secure federal jurisdiction). 



(9.) Rakoff, supra note 4, at 772; see also United States v. Zichettello, 208 F.3d 72, 99-100 (2d Cir. 2000) (affirming multi-defendant convictions on counts including: (i) mail fraud in connection with bribery and (ii) wire fraud in connection with campaign finance scheme); United States v. Collins, 209 F.3d 1, 3 (1st Cir. 1999) (upholding restitution order where defendant was convicted of bank fraud, mail fraud, and conspiracy in connection with check-cashing scheme); United States v. Martin, 195 F.3d 961, 966 (7th Cir. 1999) (affirming conviction for bribery and mail fraud in connection with Medicaid fraud scheme). 



(10.) See United States v. Goldin Indus., 219 F.3d 1271, 1274 (11th Cir. 2000) (defining racketeering activity as the commission of certain federal crimes, including crime of mail fraud pursuant to 18 U.S.C. [section] 1341); Monterey Plaza Hotel Ltd. P'ship v. Local 483, Hotel Empl. &amp; Rest. Empl. Union, 215 F.3d 923, 928 (9th Cir. 2000) (affirming dismissal of RICO case where plaintiff faded to state requisite predicate acts of mail and wire fraud); Zichettello, 208 F.3d at 79 (affirming multi-defendant convictions on counts including: (i) mail fraud in connection with monthly bribes related to conspiracy to violate RICO and (ii) wire fraud in connection with campaign finance scheme). See generally the MONEY LAUNDERING and RACKETEER INFLUENCED AND CORRUPT ORGANIZATIONS ACT articles in this issue. 



(11.) Senior Citizens Against Marketing Seams Act of 1994, Pub. L. No. 103-322, Title XXV, [section] 250006, 108 Stat. 1796, 2087 (1994) (broadening application of 18 U.S.C. [section] 1341 to "any matter or thing whatever to be sent or delivered by any private or commercial interstate carrier"). 



(12.) 18 U.S.C. [section] 1341. Section 1341 originally applied to USPS mailings and was amended in 1994 to include private interstate delivery services, such as FedEx and UPS. See SCAMS Act, Pub. L. No. 103-322, Title XXV, [section] 250006, 108 Stat. 1796, 2087 (1994). 



(13.) Senator Orrin Hatch (R-UT), in support of the SCAMS legislation, stated: 



[t]he FBI estimates annual losses to the public from illicit telemarketing operations to be in the billions of dollars. A Lou Harris survey indicates ... over five million Americans have made telephone purchases they felt were based on false representations. And, of those cheated out of their money, less than one-third reported the matter to authorities. 139 CONG. REC. 18057 (1993) (statement of Sen. Hatch). Subsequently, the Department of Justice ("DOJ") has estimated that these telemarketing frauds "cost the public an estimated $40 billion" annually. DEP'T OF JUSTICE, 1996 ANNUAL REPORT OF arm ATTORNEY GENERAL OF THE UNITED STATES 22 (1997) (noting 1996 telemarketing investigations resulted in "360 convictions, nearly $86 million in restitutions, roughly $600,000 in recoveries, and about $1.3 million in fines"), available at http://www.usdoj.gov/ag/annualreports/ar96/96agannl.pdf (last visited Apr. 1, 2004). In 1997, a coalition of federal regulatory agencies, federal and state law enforcement agencies, state prosecutorial authorities, and senior citizen organizations initiated an ongoing multi-tiered operation, "Project Mailbox," targeting marketing fraud schemes sent to consumers via direct mail, by e-mail or fax. This effort continues today. See Federal Trade Commission, Project Mailbox IV: Catch the Bandit in Your Mailbox (providing tips to consumers and businesses for detecting and avoiding marketing fraud schemes), available at http://www.ftc.gov/bcp/conline/ edcams/mailbox/download.htm (last revised May 20, 2003). 



(14.) See infra section V of this article (discussing penalties for violations of 18 U.S.C. [subsection] 1341, 1343). 



(15.) United States v. Czubinski, 106 F.3d 1069, 1079 (1st Cir. 1997) (concluding mail and wire fraud statutes can address new forms of serious crime that fail to fall within more specific legislation (citing United States v. Maze, 414 U.S. 395, 405-06 (1974) (Burger, C.J., dissenting))). 



(16.) Brian C. Behrens, 18 U.S.C. [section] 1341 and [section] 1346: Deciphering the Confusing Letters of the Mail Fraud Statute, 13 ST. LOUIS U. PUB. L. REV. 489, 526 (1993) (stating these statutes are "secret weapon" catch-all statutes which are "important tool[s] for apprehending the new breed of crime"). 



(17.) E.g., United States v. Ross, 210 F.3d 916, 920 (8th Cir. 2000) (upholding conviction for wire fraud when defendant used facsimile to defraud potential borrowers); United States v. Carrington, 96 F.3d 1, 8-9 (1st Cir. 1996) (affirming conviction for wire fraud scheme involving fax transmissions and computer modem transmissions). See generally the COMPUTER CRIMES article in this issue. 



(18.) For instance: 



a federal prosecutor seeking to indict a group or individual who uses the Internet to encourage acts of terrorism has at her disposal a wide array of criminal statutes aimed at punishing and preventing various forms of fraud, sabotage, and general societal misconduct that implicate a federal interest. The statutes that may apply to such Internet crimes include laws against mail and wire fraud. Bruce Braun et al., www.commercial_terrorism.com: A Proposed Federal Criminal Statute Addressing the Solicitation of Commercial Terrorism Through the Internet, 37 HARV. J. ON LEGIS. 159, 164-65 (2000). 



(19.) United States v. Mills, 199 F.3d 184, 188 (5th Cir. 1999) (noting the Supreme Court has said that because the mail and wire fraud statutes share the same language in relevant part, the same analysis applies to each (citing Carpenter v. United States, 484 U.S. 19, 25 n.6 (1987))). 



(20.) 18 U.S.C. [section] 1341 ("Whoever, having devised or intending to devise any scheme or artifice to defraud ... places in any post office or authorized depository for mail matter ... shall be [sentenced under [section] 1341]"). 



(21.) See infra section II.B. of this article and accompanying notes (concerning requirement of proving intent to defraud). 



(22.) 18 U.S.C. [section] 1341; see also Neder v. United States, 527 U.S. 1, 20-25 (1999) (discussing general requirements of mail and wire fraud). 



(23.) 18 U.S.C. [section] 1343 (stating any scheme must be "transmitted by means of wire, radio, or television communication in interstate or foreign commerce"); see United States v. Mills, 199 F.3d 184, 189-90 (5th Cir. 1999) (affirming grant of federal jurisdiction in case of wire fraud where defendant's interstate wire communications, used to facilitate transfer of funds between Dallas and Denver, were at heart of scheme (citing United States v. Davila, 592 F.2d 1261, 1264 (5th Cir. 1979) ("[W]here interstate wire transmissions are at the heart of and essential to a fraudulent scheme and are of necessity interstate, the jurisdictional element is met.")). 



(24.) U.S. CONST. art. I, [section] 8, cl. 3. The Constitution provides in relevant part, "the Congress shall have power ... [t]o regulate commerce ... among the several states." 



(25.) United States v. Lindemann, 85 F.3d 1232, 1241 (7th Cir. 1996) (stating element of "interstate nexus" in [section] 1343 is included in statute because Congress' power over intrastate activities is limited by Commerce Clause). 



(26.) U.S. CONST. art. I, [section] 8, cl. 3. The Constitution provides in relevant part, "the Congress shall have power ... [t]o establish post offices and roads." 



(27.) See United States v. Elliott, 89 F.3d 1360, 1364 (8th Cir. 1996) (holding federal jurisdiction over USPS is sufficient to assert jurisdiction over intrastate postal service mailings). For a detailed analysis of the consequences of the differing sources of constitutional authority for mail versus wire fraud, see John C. Coffee, Jr., Modern Mail Fraud: The Restoration of the Public/Private Distinction, 35 AM. CRY. L. REV. 427, 428 (1998) (arguing federal common law should override state law in jurisdictional construction of 18 U.S.C. [section] 1346--which broadly defines term "scheme to defraud"--only as [section] 1345 applies to public, rather than private, fiduciaries). 



(28.) See United States v. Photogrammetric Data Serv., Inc., 259 F.3d 229, 247 (4th Cir. 2001) ("Congress added no distinction which would serve to exempt from the statute's intended reach intrastate mailings handled by such private or commercial interstate carriers."); cf. United States v. Marek, 198 F.3d 532, 538 (5th Cir. 1999) (determining intrastate use of Western Union satisfied interstate commerce jurisdictional requirement of murder-for-hire statute, noting once marl was determined to be a facility in interstate commerce, even intrastate use of mail was sufficient). 



(29.) See United States v. Bruce, 89 F.3d 886, 889 (D.C. Cir. 1996) (finding each use of mail or wire supports separate counts of mail or wire fraud); see also infra section V of this article (discussing applicable United States Sentencing Guidelines, which determine the grouping of multiple counts for the same offense). 



(30.) See infra section II.A.1 of this article (discussing application of mail and wire fraud statutes to variety of other offenses). 



(31.) See United States v. Brown, 79 F.3d 1550, 1556 n.9 (11th Cir. 1996) (holding that "no vicarious criminal liability is authorized under the mail fraud statute"). 



(32.) See Brown, 79 F.3d at 1556 n.9 (finding officers of business entity must themselves willfully violate mail fraud statute to sustain conviction). 



(33.) Courts have generally applied the same analysis to both statutes. E.g., United States v. Mills, 199 F.3d 284, 188 (5th Cir. 1999) (stating that because mail and wire fraud statutes share the same language in relevant part, the same analysis applies to both). 



(34.) See Durland v. United States, 161 U.S. 306, 315 (1896) (stating scheme to defraud need not be successful); see also United States v. Pierce, 224 F.3d 158, 164 (2d Cir. 2000) (noting intent to defraud does not hinge on whether or not appellees were successful because [section] 1341 punishes scheme, not its success). 



(35.) See United States v. Crossley, 224 F.3d 847, 857 (6th Cir. 2000) (upholding conviction in insurance seam where defendant should have foreseen malls would be used for her to receive check). 



(36.) 18 U.S.C. [section] 1341. 



(37.) See Mark Zingale, Note, Fashioning a Victim Standard in Mail and Wire Fraud: Ordinarily Prudent Person or Monumentally Credulous Gull?, 99 COLUM. L. REV. 795, 795 (1999) ("[C]ourts have had difficulty defining the parameters of criminally fraudulent behavior. Indeed, fraud, as old as humankind, changes form faster than legislatures can amend statutes."). 



(38.) See id. (pointing out confusion resulting from different interpretations of underlying purposes of statute); see also Ellen S. Podgur, Criminal Fraud, 48 AM. U. L. REV. 729, 733 (1999) ("[J]udicial interpretation also affects the amount of flexibility offered under a fraud statute. For example, the 'scheme or artifice to defraud' element of generic fraud statutes, such as mail fraud, has expanded and contracted throughout the years."); Geraldine Szott Moohr, Mail Fraud and the Intangible Rights Doctrine: Someone to Watch Over Us, 31 HARV. J. ON LEGIS. 153, 160-61 (1994) (discussing courts' broad interpretation of "scheme to defraud" element of mail fraud statute); Gregory Howard Williams, Good Government by Prosecutorial Decree: The Use and Abuse of Mail Fraud, 32 ARIZ. L. REV. 137, 151 (1990) (discussing "floating definition of a 'scheme to defraud'"); Rakoff, supra note 4, at 789-790 (1980) (introducing discussion of different trends in judicial interpretation of 18 U.S.C. [section] 1341). 



(39.) See Neder v. United States, 527 U.S. 1, 20-25 (1999) (holding that common law meaning, which includes materiality, should be applied to relevant federal fraud statutes). 



(40.) Id. at 22-23. The Court relied on the idea that "[w]here Congress uses terms that have accumulated settled meaning under ... the common law, a court must infer, unless the statute otherwise dictates, that Congress means to incorporate the established meaning of these terms." Id. at 21 (quoting Community for Creative Non-Violence v. Reid, 490 U.S. 730, 739 (1989)). The Court ultimately decided that while the plain language of the statute, in prohibiting the "scheme to defraud" rather than the "completed fraud," was incompatible with the requirement of reliance or damage, the absence of an express mention of materiality was not inconsistent with a materiality requirement. Id. at 25. 



(41.) Id. The Court defined "materiality" as when: 



(a) a reasonable man would attach importance to its existence or nonexistence in determining his choice of action in the transaction in question; or (b) the maker of the representation knows or has reason to know that its recipient regards or is likely to regard the matter as important in determining his choice of action, although a reasonable man would not so regard it. Id. at 22 n.5 (quoting RESTATEMENT (SECOND) OF TORTS [section] 538 (1976)). 



(42.) In the century following its 1872 enactment, the mail fraud statute was typically used to prosecute traditional frauds, in which people used the mails in furtherance of a scheme to defraud someone of money or other tangible property. See United States v. Bronson, 145 F.2d 939, 942 (2d Cir. 1944) (supporting conviction of defendants who sold fraudulent stocks and wrote letters to one another discussing scheme). 



(43.) See 18 U.S.C. [section] 1346 (2000) (expanding the term "scheme or artifice to defraud" to include an act that "deprives[s] another of the intangible right of honest services"). 



(44.) 18 U.S.C. [section] 1346 (2000). See generally Moohr, supra note 38, at 163-66 (discussing dramatic expansion of scope of mail fraud statute by courts through formulation of intangible rights doctrine, which ceased to require tangible loss and defined "scheme to defraud" to include conduct that does not cause victim to lose money or property). 



(45.) Compare United States v. Handakas, 286 F.3d 92, 112-13 (2d Cir. 2002) (holding "honest services" provision of 18 U.S.C. [section] 1346 was unconstitutionally vague because the statute did not provide fair notice that federal law had criminalized breaches of contract and failed to provide standards for enforcement), with United States v. Rybicki, 287 F.3d 257, 263-64 (2d Cir. 2002) (holding that the "honest services" provision of [section] 1346 was not unconstitutionally vague as applied to these defendants, who took steps to avoid detection, because they were presumptively aware that payments to adjusters to expedite settlements created improper conflicts of interest for adjusters with respect to their insurer employers), and United States v. Hausmann, 345 F.3d 952, 958-959 (7th Cir. 2003) (finding that "honest services" provision was not unconstitutionally vague when applied to a kickback scheme enabled by the defendant's misuse of his fiduciary position). 



(46.) Porcelli v. United States, 303 F.3d 452, 457 (2d Cir. 2002) (affirming conviction of defendant charged with underreporting sales tax obligation because he used fraud to deprive state of its property right); United States v. McNeive, 536 F.2d 1245, 1248-49 (8th Cir. 1976) (discussing wide latitude exercised by courts in determining what constitutes "fraudulent behavior" and resulting classification of schemes into two categories: those that involve money or tangible property and those that involve intangible rights or interests). 



(47.) United States v. Paneras, 222 F.3d 406, 410 (7th Cir. 2000) (quoting United States v. LeDonne, 21 F.3d 1418, 1426 (7th Cir. 1994)). 



(48.) See United States v. Brown, 79 F.3d 1550, 1557 n. 12 (11th Cir. 1996) (holding prosecution need not prove anyone was actually defrauded or suffered damages). 



(49.) See U.S. v. Pierce, 224 F.3d 158, 164 (2d Cir. 2000) (noting intent to defraud does not hinge on whether or not appellees were successful). 



(50.) Brown, 79 F.3d at 1558-59 (holding that proof of "scheme to defraud" was not established because no person of ordinary prudence would rely on seller's representations about value or rental income of home because external sources who could disavow representations were available). 



(51.) See United States v. Martin, 195 F.3d 961, 963 (7th Cir. 1999) (affirming conviction for bribery and mail fraud in connection with Medicaid fraud scheme). 



(52.) See United States v. Richards, 204 F.3d 177, 185 (5th Cir. 2000) (upholding convictions for involvement in investment scheme where victims invested in letters of credit that were never purchased). But see Brown, 79 F.3d at 1559 (finding developers not liable for mail fraud because it was investors' responsibility to investigate possible investment opportunities). 



(53.) See United States v. Brown, 186 F.3d 661,662 (5th Cir. 1999) (affirming conviction for mail fraud based on auto dealership fraud scheme); United States v. Hubbard, 96 F.3d 1223, 1227 (9th Cir. 1996) (affirming mail fraud convictions for use of mail to obtain blank duplicate auto rifles after manipulating odometers). 



(54.) See United States v. Alexander, 135 F.3d 470, 474 (7th Cir. 1998) (affirming mall fraud conviction for fraudulent mortgage application). 



(55.) See United States v. Aron, 328 F.3d 938, 939 (7th Cir. 2003) (dismissing an appeal of district court conviction for wire fraud for two transactions involving the issuance of fraudulent bonds); United States v. Slevin, 106 F.3d 1086, 1089 (2d Cir. 1996) (upholding conviction for scheme involving fraudulent bonds). 



(56.) See United States v. Akintohi, 159 F.3d 401,402 (9th Cir. 1998) (affirming mail fraud convictions for scheme involving checks drawn on fraudulent accounts created via stolen credit cards). However, a single instance of check kiting does not, in itself, violate the mail fraud statute. E.g., United States v. Rafsky, 803 F.2d 105, 107 (3d Cir. 1986) (noting without accompanying scheme, single bad check does not establish mail fraud). 



(57.) See United States v. Gold Unlimited, Inc., 177 F.3d 472, 475 (6th Cir. 1999) (affirming defendant's conviction for mail fraud in connection with "get rich quick" pyramid scheme). 



(58.) See United States v. Zichettello, 208 F.3d 72, 79-80 (2d Cir. 2000) (affirming multi-defendant convictions for mail fraud in connection with monthly bribes related to conspiracy to violate RICO and wire fraud in connection with campaign finance scheme); United States v. Josleyn, 99 F.3d 1182, 1185-87 (1st Cir. 1996) (affirming mail fraud conviction for kickbacks received in connection with national sales training seminars and dealer advertising programs for Honda dealers); United States v. Genova, 167 F. Supp. 2d 1021, 1036-38 (N.D. Ill. 2001) (holding that mayor and city prosecutor's attorney fees kickback scheme, which consisted of prosecutor bribing mayor with money in return for continued selection as city's prosecutor and as an attorney who received payment for non-existent legal work purportedly done on city's behalf, repeatedly violated federal mail and wire fraud statutes). 



(59.) United States v. Boots, 80 F.3d 580, 586 (1st Cir. 1996) (reversing mail and wire fraud convictions where Canadian taxes and revenues were targeted, as it would frustrate underlying laws involved). But see United States v. Pierce, 224 F.3d 158, 164 (2d Cir. 2000) (upholding mail and wire fraud conviction where wires were used to defraud the Canadian government of tax revenue because "statute [1341] condemns the intent to defraud, however and in whatever form it may take"). See also Ellen S. Podgor, Globalization and the Federal Prosecution of White Collar Crime, 34 AM. CRIM. L. REV. 325, 338 (1997) (discussing extraterritorial application of mail and wire fraud statutes). 



(60.) Cleveland v. United States, 531 U.S. 12, 15 (2000) (holding state and municipal licenses in general, and Louisiana's video poker license in particular, are not property for mail and wire fraud purposes). The holding of Cleveland affirmed the position of the Second, Sixth, Seventh, Eighth, and Ninth Circuits, which all held licenses were not property in most instances. 



(61.) Ellen S. Podgor, Mail Fraud: Opening Letters, 43 S.C.L. REV. 223, 233 (1992). For a thorough analysis of the evolution of the intangible rights doctrine, including differentiation between public and private sector fraud, see John C. Coffee, Jr., Modern Mail Fraud: The Restoration of the Public/Private Distinction, 35 AM. CRIM. L. REV. 427, 432-49 (1998), and Moohr, supra note 38, at 158-70. 



(62.) McNally v. United States, 483 U.S. 350, 356 (1987). 



(63.) Id. at 356 ("[T]he mail fraud statute clearly protects property rights, but does not refer to the intangible right of the citizenry to good government."). 



(64.) 18 U.S.C. [section] 1346. 



(65.) See United States v. Dinome, 86 F.3d 277, 283 n.5 (2d Cir. 1996) (holding [section] 1346 cannot be applied to alleged violations that occurred before November 1988). 



(66.) E.g., United States v. Murphy, 323 F.3d 102, 110-111 (3d Cir. 2003) (noting that Congress enacted [section] 1346 to restore the mail fraud jurisprudence to its "status pre-McNally"); see United States v. Frost, 125 F.3d 346, 364 (6th Cir. 1997) (citing numerous cases in support of this congressional intent). 



(67.) See United States v. Martin, 228 F.3d 1, 15 (1st Cir. 2000) (noting scheme to deprive employer of honest services). 



(68.) See United States v. Ervasti, 201 F.3d 1029, 1036 (8th Cir. 2000) (holding government not required to prove existence of fiduciary duty where defendants misappropriated tax monies from clients of their payroll processing corporation); see also United States v. Sancho, 157 F.3d 918, 921-22 (2d Cir. 1998) (holding [section] 1346 does not require existence of fiduciary relationship). But see United States v. Czubinski, 106 F.3d 1069, 1077 (1st Cir. 1997) (arguing pre-McNally cases indicate there must be breach of fiduciary duty to employer which amounts to more than simple misconduct). 



(69.) See United States v. DeVegter, 198 F.3d 1324, 1327-28 (11th Cir. 1999) (discussing pre-McNally doctrine and reversing dismissal of [section] 1346 charges because indictment's allegations regarding county's right to defendant's private sector honest services were sufficient). 



(70.) See United States v. Sawyer, 85 F.3d 713, 724 (1st Cir. 1996) (discussing application of mail fraud statute against lobbyist for allegedly defrauding public of right to honest service of government officials). 



(71.) Id.; see also United States v. Lopez-Lukis, 102 F.3d 1164, 1169 (11th Cir. 1997) (noting public officials inherently owe fiduciary duty to make governmental decisions in public's best interest). 



(72.) United States v. DeVegter, 198 F.3d 1324, 1328, n.3 (11th Cir. 1999) (citing McNally v. United States, 483 U.S. 350, 355 (1987)). The intangible rights doctrine has been applied to an executive branch official who concealed his acceptance of cash gifts from parties over which he had decision-making authority. United States v. Espy, 23 F. Supp. 2d 1, 6-7 (D.D.C. 1998) (holding non-disclosure and misrepresentation by Secretary of Agriculture breached his fiduciary duty to public). One court found that the doctrine does not apply, however, if the conduct at issue does not actually deprive the public of the official's honest services or if the official does not intend such a deprivation. Sawyer, 85 F.3d at 724 (discussing McNeive, 536 F.2d at 1246, where court found city plumbing inspector's acceptance of gratuities to be outside mail fraud statute "because there was no evidence that the gratuities disadvantaged the city in any respect or that they deterred McNeive from otherwise conscientiously performing his duties"). 



(73.) United States v. Piggie, 303 F.3d 923, 926 (8th Cir. 2002) ("A scheme to deprive a university of its right to "honest services" of college basketball players is within the definition of mail and wire fraud."); e.g., DeVegter, 198 F.3d at 1327-28 ("Although the paradigm case of honest services fraud is the bribery of a public official, [section] 1346 is not limited to such conduct but extends to the defrauding of some private sector duties of loyalty.... This case involves the alleged commission of honest services fraud by private sector defendants, not a defrauding of the public of the honest governmental services of a public official."). 



(74.) See DeVegter, 198 F.3d at 1328 (noting duty of loyalty to purpose required of public officials is lacking in many private sector actions); United States v. Frost, 125 F.3d 346, 365 (6th Cir. 1997) (acknowledging distinctions between private and public employees under [section] 1346); John C. Coffee, Jr., Modern Mail Fraud: The Restoration of the Public/Private Distinction, 35 AM. CRIM. L. REV. 427, 428 (1998) (discussing analysis of evolution of intangible rights theory, including differentiation between public and private sector fraud). 



(75.) Frost, 125 F.3d at 365 (citing United States v. Jain, 93 F.3d 436, 442 (8th Cir. 1996)). 



(76.) DeVegter, 198 F.3d at 1328-29. 



(77.) See United States v. Cochran, 109 F.3d 660, 668 (10th Cir. 1997) (holding [section] 1346 requires showing of fraudulent intent and materiality); cf. United States v. Pennington, 168 F.3d 1060, 1065 (8th Cir. 1999) (noting defendants must also cause or intend to cause actual harm or injury, which, in most business contexts, means financial or economic harm, in addition to breaching fiduciary or employee duty); Jain, 93 F.3d at 442 (rejecting mail fraud allegations against physician who accepted referral fees from interested third party provider on grounds that none of his patients would consider impropriety "material," as "it did not affect the quality or cost of his services"). But see United States v. Rybicki, 287 F.3d 257, 266 (2d Cir. 2002) (adopting a standard under [section]1346 wherein it must be "reasonably foreseeable that the scheme could cause some economic or pecuniary harm to the victim that is more than de minimis"); United States v. Vinyard, 266 F.3d 320, 329 (4th Cir. 2001) (holding that the "reasonable foreseeable harm test," as opposed to the "materiality" approach adopted in Cochran); Frost, 125 F.3d at 368 (acknowledging slight distinction between materiality and reasonable foreseeability of harm standards); United States v. Neder, 136 F.3d 1459, 1463 n.4 (11th Cir. 1998) (holding that materiality was not an element of wire or mail fraud and therefore district court was not required to submit materiality issue to jury on those offenses). 



(78.) Frost, 125 F.3d at 369. 



(79.) See United States v. Jordan, 112 F.3d 14, 18-19 (1st Cir. 1997) (discussing required proof of harm in private employee honest services violation). 



(80.) See United States v. Rivera, 295 F.3d 461,466 (5th Cir. 2002) (holding specific intent to defraud or deceive must be proven for wire fraud conviction); United States v. Aumori, 212 F.3d 105, 115 (2d Cir. 2000) (requiring scienter or fraudulent intent on part of defendant); United States v. Montani, 204 F.3d 761, 768 (7th Cir. 2000) (holding intent must be met for mail fraud conviction); United States v. Walker, 191 F.3d 326, 334 (2d Cir. 1999) (holding defendant must have had specific intent to harm or defraud victims); United States v. Sayakhom, 186 F.3d 928, 940 (9th Cir. 1999) (requiring intent to defraud to convict of mail fraud); Gold Unlimited, 177 F.3d at 478 (listing intent to defraud as required element of mail fraud); United States v. Powers, 168 F.3d 741, 746 (5th Cir. 1999) (holding defendant must intend some harm to result); United States v. Wicker, 80 F.3d 263, 267 (8th Cir. 1996) (holding there must be intent to defraud, not intent to break law). Participant in a mail fraud scheme does not have to devise the scheme or be the main participant. Courts have held that as long as she has the requisite intent, a defendant can be held liable for even peripheral involvement. See United States v. Prows, 118 F.3d 686, 692 (10th Cir. 1997) (holding defendant liable for mall fraud where government showed he joined scheme devised by someone else, but possessed intent to defraud). 



(81.) See United States v. Godwin, 272 F.3d 659, 666 (4th Cir. 2001) (affirming that specific intent may be inferred from the totality of the circumstances and does not need to be proven using direct evidence); see also Autuori, 212 F.3d at 115 (holding circumstantial evidence, such as misrepresentation in private placement memorandum, is sufficient to establish intent); Montani, 204 F.3d at 769 (finding defendant's misrepresentations to his boss as part of scheme to defraud meets intent requirement); United States v. Flyrm, 196 F.3d 927, 929 (8th Cir. 1999) (finding stockbroker's intent to defraud clients could be inferred from facts and circumstances surrounding his actions and need not be directly proved); United States v. Guadagua, 183 F.3d 122, 129 (2d Cir. 1999) (holding intent may be proven through circumstantial evidence, including showing defendant made misrepresentations to victim with knowledge that the statements were false); United States v. Smith, 133 F.3d 737, 743 (10th Cir. 1997) (finding defendant who solicited donations for purported charitable organization via telephone knew that organization was not legitimate thus had culpable knowledge and intent necessary to sustain mail and wire fraud convictions); United States v. Berndt, 86 F.3d 803, 809 (8th Cir. 1996) (stating jury may properly infer intent from circumstantial evidence). 



(82.) United States v. Copple, 24 F.3d 535,545 (3d Cir. 1994); cf. United States v. Foshee, 606 F.2d 111, 113 (5th Cir. 1979) (holding evidence of bad faith is liberally admitted due to difficulty of proving intent). 



(83.) See United States v. Thomas, 32 F.3d 418, 420-21 (9th Cir. 1994) (stating it is error to limit defendant's evidence on key issue of intent to defraud); Copple, 24 F.3d at 545 n.16 (holding defendant may "introduce testimony of collateral transactions that tend to negate the requisite intent"). 



(84.) See United States v. Woodward, 149 F.3d 46, 57 (1st Cir. 1998) (holding defendant's intent to deprive public of his honest services as state legislator was established by his intentional failure to disclose, as required, a conflict of interest arising from his acceptance of gratuities from lobbyist); United States v. Gray, 105 F.3d 956, 965-66 (5th Cir. 1997) (finding defendant's attempt to conceal his role through false identities, aliases, and intermediaries established requisite intent); United States v. Coyle, 63 F.3d 1239, 1244-45 (3d Cir. 1995) (finding true financial figures would have alerted fund trustees' accountant or Department of Labor to amount of profits). Concealment through the omission or failure to disclose need not rest on a clear legal duty; it is sufficient that the community would normally expect disclosure. See United States v. Richman, 944 F.2d 323, 333 (7th Cir. 1991) (holding attorney paying claims adjuster and concealing payment from insurer contravenes ethical standards). 



(85.) See United States v. Meyers, 38 Fed.Appx. 99, 102 (3d Cir. 2002) (affirming conviction for mail fraud where defendant intentionally misled his clients and federal investigators regarding a fraudulent offshore investment scheme); United States v. Autuori, 212 F.3d 105, 116 (2d Cir. 2000) (finding intent to defraud met in part because defendant assured investors despite his knowledge his assurances were false); United States v. Kinney, 211 F.3d 13, 18-19 (2d Cir. 2000) (holding mall fraud convictions were not precluded where contributors solicited by defendants were not misled about fact they were donating to charitable organization, but were misled only about uses of donated funds); United States v. Blocker, 104 F.3d 720, 730-32 (5th Cir. 1997) (holding defendants who mailed false letters and brochures to insurance policyholders were guilty of mall fraud); United States v. Fernandez, 282 F.3d 500, 507 (7th Cir. 2002) (finding that fraudulent intent in a mail fraud scheme "may be inferred from the scheme" when the necessary result of the actor's scheme is to injure others). But see United States v. D'Amato, 39 F.3d 1249, 1257 (2d Cir. 1994) (holding if corporate agent believes in good faith that misleading or inaccurate, but otherwise legal, conduct is in corporation's best interests, it is not mail fraud); United States v. Migliaccio, 34 F.3d 1517, 1524-25 (10th Cir. 1994) (holding alleged misrepresentation on claim form was insufficient evidence of intent because information required by form was ambiguous). 



(86.) See United States v. Smith, 133 F.3d 737, 743 (10th Cir. 1997) (holding intent may be inferred from variety of circumstantial evidence, including defendant's misrepresentations and knowledge of false statements). 



(87.) E.g., United States v. DeSantis, 134 F.3d 760, 768 (6th Cir. 1998) (holding government can introduce evidence of investor loss as proof of defendant's specific intent to defraud); United States v. Sokolow, 91 F.3d 396, 407 (3d Cir. 1996) (holding proof someone was victimized by fraud is treated as some evidence of schemer's intent). 



(88.) See United States v. Naiman, 211 F.3d 40, 49 (2d Cir. 2000) (holding government need only show actual harm or injury was contemplated by scheme, and need not prove actual injury); Jain, 93 F.3d at 441 (holding "victims of the scheme need not have been injured" but that "government must show that some actual harm or injury was contemplated by the schemer"). Whether the defendant took steps to ameliorate such a loss can also be relevant to intent. See Copple, 24 F.3d at 545 (finding defendant's refusal to make good on victim's losses relevant to show intent to defraud). 



(89.) See United States v. Peterson, 244 F.3d 385, 392-93 (5th Cir. 2001) (holding evidence of defendant's later bad acts was relevant to question of intent); United States v. Schumacher, 238 F.3d 978, 980 (8th Cir. 2001) (holding evidence of defendant's uncharged fraudulent dealings were relevant and probative of intent element of mail and wire fraud); United States v. Gold Unlimited, Inc., 177 F.3d 472, 488 (6th Cir. 1999) (holding other bad acts evidence of defendant's conduct while operating similar prior scheme was admissible because it helped prove material issues of knowingly devising scheme and intent to defraud). But see United States v. Jemal, 26 F.3d 1267, 1269 (3d Cir. 1994) (holding if defendant proffers comprehensive and unreserved stipulation of prior bad acts, evidence of those acts is generally inadmissible to show knowledge and intent). 



(90.) See Auturi, 212 F.3d at 116 (holding knowledge of fraudulent activity meets scienter requirement); United States v. Smith, 133 F.3d 737, 743 (10th Cir. 1997) (holding defendant, who solicited donations for purported charitable organization via telephone, knew organization was not legitimate, and thus had knowledge and intent necessary to sustain mail and wire fraud convictions). 



(91.) See United States v. Rossomando, 144 F.3d 197, 203 (2d Cir. 1998) (overturning conviction based on jury instruction suggesting defendant could be convicted absent showing of intent); United States v. Wall, 130 F.3d 739, 746 (6th Cir. 1997) (holding because mail fraud is specific intent crime, good faith defense is complete defense); United States v. Jackson, 26 F.3d 999, 1000 (10th Cir. 1994) (finding that without knowledge of his father's death, defendant could not have intended to defraud father's union by cashing his retirement checks); see also infra section III.A. of this article (discussing good faith defense). 



(92.) See United States v. Munoz, 233 F.3d 1117, 1136 (9th Cir. 2000) (stating reckless indifference to truth or falsity of statement satisfies specific intent requirement in mail fraud case); United States v. Wells, 163 F.3d 889, 898 (4th Cir. 1998) (holding proof of actual knowledge is unnecessary for mail fraud conviction where defendant ignores obvious signs of untruth or fraudulent nature of transaction); United States v. Prows, 118 F.3d 686, 692 (10th Cir. 1997) (finding intent may be shown by defendant's reckless indifference to truth of representations); United States v. Coyle, 63 F.3d 1239, 1243 (3d Cir. 1995) (holding gross inaccuracies in documents prepared by defendant constitute intent to defraud); United States v. Hannigan, 27 F.3d 890, 892 n.1 (3d Cir. 1994) (holding "specific intent element may be found from a material misstatement of fact made with reckless disregard for the truth"). 



(93.) See Stewart, 185 F.3d at 126 (holding deliberate disregard as to whether statements are true or consciously avoiding learning truth can support mail fraud conviction); United States v. Craig, 178 F.3d 891, 894 (7th Cir. 1999) (allowing "ostrich" instruction in which knowledge is inferred from combination of suspicion and indifference to truth because defendant failed to ask about suspicious policies of her employers). 



(94.) See Brown, 79 F.3d at 1557 (holding puffing is not actionable under mail fraud statute); United States v. Gay, 967 F.2d 322, 328 (9th Cir. 1992) (same). Puffing or "seller's talk" concerns expressions of opinion, as opposed to the knowingly false statements of fact which the law proscribes. 



(95.) See United States v. New South Farm, 241 U.S. 64, 71 (1916) (finding defendant's representations that land possessed qualities it did not went beyond puffery); see also In re Seizure of All Funds in Accounts, 68 F.3d 577, 581 (2d Cir. 1995) (stating claims or statements may enter realm of fraud when product inherently fails to do what is claimed). 



(96.) See United States v. Amlani, 111 F.3d 705, 718 (9th Cir. 1997) (holding jury instruction outlining good faith as complete defense adequate to relay essence of puffing defense); Gay, 967 F.2d at 328 (finding puffery concerns expression of opinion, as opposed to knowingly false statements that constitute fraud). 



(97.) 18 U.S.C. [section] 1341; see also Walker, 191 F.3d at 334 (holding defendant is guilty of mail fraud if defendant used or caused mails to be used for purpose of executing scheme to defraud); United States v. Cohen, 171 F.3d 796, 800 (3d Cir. 1999) (requiring defendant must have caused mails to be used); Peter J. Henning, Maybe It Should Just Be Called Federal Fraud: The Changing Nature of the Mail Fraud Statute, 36 B.C.L. REV. 435, 466-76 (1995) (discussing potential judicial interpretations of "private or commercial interstate carrier"). 



(98.) See Pereira v. United States, 347 U.S. 1, 8 (1954) (finding defendant caused mailing to occur when he delivered cheek to bank where it was mailed in ordinary course of business); United States v. Swan, 250 F.3d 495, 500 (7th Cir. 2001) (finding defendant did not have to mail item himself to be guilty of mail fraud--he only needed to cause it to be mailed or to commit some act that would cause its mailing to be reasonably foreseeable); United States v. Sawyer, 239 F.3d 31 (1st Cir. 2001) (finding there is no requirement that defendant herself be responsible for mailing); United States v. Fore, 169 F.3d 104, 109 (2d Cir. 1999) (allowing mail fraud conviction even though defendant did not actually mail or intend for mailing to take place); United States v. Serang, 156 F.3d 910, 914 (9th Cir. 1998) (holding government need not prove defendant specifically intended to use mails or used mails himself). 



(99.) See Pereira, 347 U.S. at 8-9 (stating when someone "does an act with knowledge that the use of the mails will follow in the ordinary course of business, or where such use can reasonably be foreseen, even though not actually intended, then he 'causes' the mails to be used"); Cohen, 171 F.3d at 800 (finding this element met when defendant does act with knowledge that use of mails will follow in ordinary course of business); Serang, 156 F.3d at 914 (holding defendant need not have specifically intended to use mails). 



(100.) Pereira, 347 U.S. at 8 (holding defendant who collected proceeds in El Paso from check drawn on Los Angeles bank caused check to be mailed from Texas to California); United States v. Hartsel, 199 F.3d 812 (6th Cir. 1999) (requiring defendant cause mails to be used for mail fraud conviction); United States v. Stewart, 185 F.3d 112, 122 (3d Cir. 1999) (holding mail fraud statute does not require knowingly placing communication in authorized depository for mail matter); United States v. Barger, 178 F.3d 844, 847 (7th Cir. 1999) (holding causing mails to be used is essential element of mail fraud); United States v. Fore, 169 F.3d 104, 109 (2d Cir. 1999) (holding requirement that mails be used is met if defendant bad knowledge that use of mall would "follow in the ordinary course of business" or if defendant could reasonably have foreseen use of mail, even if he did not actually intend mailing take place) (citation and quotation omitted). 



(101.) Pereira, 347 U.S. at 9; see also United States v. Sayakhom, 186 F.3d 928, 941 (9th Cir. 1999) (requiring defendant cause mails to be used for conviction); United States v. Rhodes, 177 F.3d 963 (11th Cir. 1999) (holding in submission of fraudulent insurance claims, defendant should have known claims would be sent through mail). 



(102.) E.g., United States v. Brooks, 748 F.2d 1199, 1202-03 (7th Cir. 1984) (stating introduction of envelope in which correspondence was mailed would constitute strong direct evidence). 



(103.) United States v. Wall, 130 F.3d 739, 746 (6th Cir. 1997) (finding government can meet its burden of proof with circumstantial evidence). 



An example of circumstantial evidence that may be sufficient to prove use of the mails is a routine business practice or office custom that identifies or records something as having been sent or received through the mall. See United States v. Mankarions, 151 F.3d 694, 703 (7th Cir. 1998) (holding evidence company routinely mailed invoices and recipient routinely date stamped mail upon receipt was sufficient to prove mall had been used); United States v. Blandford, 33 F.3d 685, 702 (6th Cir. 1994) (finding sufficient evidence where defendant's office routinely sent campaign finance reports to appropriate state and county offices); United States v. Hannigan, 27 F.3d 890, 895 (3d Cir. 1994) (finding insufficient evidence that U.S. mails were used where witness did not have personal knowledge of company's routine business practice); United States v. Swinson, 993 F.2d 1299, 1302 (7th Cir. 1993) (finding insufficient evidence where usual business practice was not followed); United States v. Kelley, 929 F.2d 582, 584 (10th Cir. 1991) (holding official's testimony that business papers invariably returned by mall is sufficient to submit issue to jury); United States v. Metallo, 908 F.2d 795, 798 (11th Cir. 1990) (same). 



(104.) See United States v. Zichettello, 208 F.3d 72, 105 (2d Cir. 2000) (requiring defendant act with knowledge that interstate wire would follow in ordinary course of business or such use, if not actually intended, could be reasonably foreseen); United States v. Catalfo, 64 F.3d 1070, 1078 (7th Cir. 1995) (requiring "defendant act with the knowledge that such a transmission is a reasonably foreseeable event attendant to his actions"); United States v. Griffith, 17 F.3d 865, 874 (6th Cir. 1994) (finding use of interstate telephone call is foreseeable in furtherance of scheme to divert proceeds). 



(105.) See United States v. Richards, 204 F.3d 177, 207 (5th Cir. 2000) (finding conviction for wire fraud does not require knowledge of interstate nature of calls made); United States v. Lindemann, 85 F.3d 1232, 1241 (7th Cir. 1996) (same); United States v. Blackmon, 839 F.2d 900, 907 (2d Cir. 1988) (same); United States v. Bryant, 766 F.2d 370, 375 (8th Cir. 1985) (holding defendant's wire communication was interstate in violation of wire fraud statute, even though defendants could not foresee wire communication beginning and ending in Missouri would pass through Virginia). 



(106.) 18 U.S.C. [section] 1341. 



(107.) See United States v. Fore, 169 F.3d 104, 109 (2d Cir. 1999) (applying "in furtherance" requirement); United States v. Tocco, 135 F.3d 116, 124 (2d Cir. 1998) (same); United States v. Altman, 48 F.3d 96, 103 (2d Cir. 1995) (holding looting of estate was long concluded by time attorney mailed acknowledgment of accounting and mailing, and therefore could not have furthered scheme); United States v. Faulkner, 17 F.3d 745,771-72 (5th Cir. 1994) (finding wire transfer to fund real estate venture was in furtherance of overall conspiracy); Griffith, 17 F.3d at 874 (concluding mailing or placing telephone call is in "furtherance of scheme" if it is foreseeable and closely related to scheme); United States v. Hinkle, 37 F.3d 576, 578 (10th Cir. 1994) (finding mailing of false insurance claims furthered scheme to defraud); United States v. Koen, 982 F.2d 1101, 1107 (7th Cir. 1992) (holding "in furtherance" requirement is to be broadly read, but mailing must be incident to essential part of scheme). 



(108.) See United States v. Sawyer, 239 F.3d 31, 39-40 (1st Cir. 2001) ("The simpler of the two dements requires the defendant to have used the mails in furtherance of the scheme to defraud."); United States v. Hartsel, 199 F.3d 812, 816 (6th Cir. 1999) (holding mailing need not be essential element of scheme to defraud); United States v. Wingate, 128 F.3d 1157, 1161-62 (7th Cir. 1997) ("[The] element of the mailing being in furtherance of the scheme to defraud is fairly easy to satisfy." (quoting United States v. Hickok, 77 F.3d 992, 1004 (7th Cir. 1996))); see also United States v. Schmuck, 489 U.S. 705, 710-11 (1989) (holding use of mails/interstate wires need only be incidental to essential part of scheme); Carpenter v. United States, 484 U.S. 19, 27-28 (1987) (finding writing fraudulent column in Wall Street Journal amounts to mail fraud because material would not be known but for its distribution through mails); United States v. Tiller, 302 F.3d 98, 102 (3d Cir. 2002) (holding that evidence was sufficient to support jury finding that mailings were incident to an essential part of scheme to defraud because defendant's fraud depended on her continued "harmonious relationship and good reputation with her employer," which in turn depended on her employer's ability to continue to receive payment from third party by mail). 



(109.) Schmuck v. United States, 489 U.S. 705, 711 (1989) (quoting Pereira v. United States, 347 U.S. 1, 8 (1954); see United States v. Adkinson, 158 F.3d 1147, 1153 (11th Cir. 1998) (holding "in furtherance" requirement is met even when transmission is incidental to essential part of scheme); United States v. Coyle, 63 F.3d 1239, 1244 (3d Cir. 1995) (finding mailings containing false statements of profit were incident to essential part of scheme because true figures would have prompted investigation); United States v. Pepper, 51 F.3d 469, 475 (5th Cir. 1995) (finding receipt of investors' money by mail was essential part of scheme); United States v. Goulding, 26 F.3d 656, 664 (7th Cir. 1994) (concluding use of malls must be either essential part or step in scheme; mailings of bills for alleged legal services concealed illegal activity behind attorney-client privilege and were essential to scheme); United States v. United Med. &amp; Surgical Supply Corp., 989 F.2d 1390, 1404 (4th Cir. 1993) (finding mailing of official statements and invoices selling bonds were for purpose of executing scheme because without sale of bonds, no money would be realized); United States v. Hollis, 971 F.2d 1441, 1448 (10th Cir. 1992) (holding mailed notice of fraudulent insurance claims was required for payment and thus, essential to scheme). 



(110.) Schmuck, 489 U.S. at 710 (citations and quotations omitted); see also United States v. Garlick, 240 F.3d 789, 795 (9th Cir. 2001) (affirming wire fraud conviction for fax that misrepresented age of helicopter blades where the fax itself was not an essential element of the scheme); United States v. Szarwark, 168 F.3d 993, 995 (7th Cir. 1999) (requiring government to show defendant used mails in furtherance of his scheme to defraud, but use of mails need not be essential element of scheme; rather, it is sufficient for mailing to be incident to essential part of scheme); United States v. Powers, 168 F.3d 741, 746 (5th Cir. 1999) (holding mailing of gas invoices by defendant's employer to middleman was in furtherance of scheme to defraud, therefore satisfying mail fraud statute's mailing requirement); Adkinson, 158 F.3d at 1153 (holding mailings need not be essential to meet this requirement); United States v. Laurenzana, 113 F.3d 689, 694 (7th Cir. 1997) ("[Mailings] must be 'sufficiently closely related' to the illegal scheme so that it can be said that they furthered its accomplishment."); see also United States v. Tencer, 107 F.3d 1120, 1125 (5th Cir. 1997) (same); United States v. Slevin, 106 F.3d 1086, 1089 (2d Cir. 1996) (same); United States v. Lopez-Lukis, 102 F.3d 1164, 1168 (11th Cir. 1997) (same); United States v. Sawyer, 85 F.3d 713, 723 (1st Cir. 1996) (same); United States v. Hubbard, 96 F.3d 1223, 1227-28 (9th Cir. 1996) (same); Coyle, 63 F.3d at 1244 (same). But see United States v. Maze, 414 U.S. 395, 400-05 (1974) (finding mailing fraudulent credit card receipts not sufficiently related to fraudulent scheme to activate mail fraud statute). 



(111.) See United States v. Lane, 474 U.S. 438, 453 (1986) (holding mailings that attempt to cloak scheme in aura of legitimacy after the fact are covered by statute); United States v. Masten, 170 F.3d 790, 796 (7th Cir. 1999) (finding actions taken after fraudulent scheme intended to reassure victims meet this element); United States v. Lack, 129 F.3d 403, 407-09 (7th Cir. 1997) (same). But see United States v. Hartsel, 199 F.3d 812, 818 (6th Cir. 1999) (holding that defendant's receipt of mailed bank statements from an account established to hold embezzled funds did not satisfy the "use of mails" requirement of mail fraud statute because statements served no "useful step, purpose or role in furthering the scheme"). 



(112.) See Parr v. United States, 363 U.S. 370, 389-90 (1960) (finding legally compelled mailings of lawful tax statements not chargeable even though defendants who caused them to be mailed misappropriated funds); Kann v. United States, 323 U.S. 88, 95 (1944) (stating statute reaches "only those limited instances in which the use of the mails is a part of the execution of the fraud, leaving all other cases to be dealt with by appropriate state law"). Courts have differentiated Kann and Parr by finding that the scope of the scheme to defraud is greater, and therefore, that a mailing completed after the defendant received the benefit he sought, was actually still "in furtherance" of the fraud. Schmuck v. United States, 489 U.S. 705, 714-15 (1989) (holding mailing of title registration forms was essential step in scheme to defraud retail purchasers, whereas post-fraud accountings in Kann and Parr not "part of the execution of the scheme as conceived by the perpetrator at the time"); United States v. Mills, 199 F.3d 184, 188-89 (5th Cir. 1999) (holding interstate wire transmissions that might be considered post-fraud activities in "one shot" operation, such as in Kann and Parr, are chargeable in "ongoing fraudulent venture"); see also Masten, 170 F.3d at 796 (finding defendant's use of mails after victim sent money to assure victim that money had been properly invested and to lend air of legitimacy to scheme is not too late to be considered part of fraudulent scheme). 



(113.) See United States v. Freitag, 768 F.2d 240, 243-44 (8th Cir. 1985) (finding mailings of printed checks and monthly statements to defendant's checking account established specifically to perpetuate fraud were chargeable). The Freitag court stated, "[i]f a mailing is used to carry out a fraudulent scheme, a mail fraud charge will lie even though the mailing also may be related to a legitimate business purpose." Id. at 244 (citations omitted). 



(114.) See Schmuck, 489 U.S. at 715 (rejecting claim that routine or innocent mailing cannot supply mailing element); United States v. Adkinson, 158 F.3d 1147, 1163 (11th Cir. 1998) (holding this element is met even if mailing is not directly fraudulent, as long as it constitutes one step toward receipt of fruits of fraud); United States v. Frey, 42 F.3d 795,798 (3d Cir. 1994) (finding classification of mailing as "routine" is not defense to mail fraud); United States v. Brocksmith, 991 F.2d 1363, 1368 (7th Cir. 1993) ("[R]outine and innocent mailings can also supply an element of the offense of mail fraud."); United States v. Nelson, 988 F.2d 798, 804 (8th Cir. 1993) ("[M]ailing may be routine or even sent for a legitimate business purpose so long as it assists in carrying out the fraud."). But see United States v. Pendergraft, 297 F.3d 1198, 1208 (11th Cir. 2002) (holding that element was not satisfied when defendants used the mails to serve false affidavits because serving affidavits by mails is "ordinary litigation practice"). 



(115.) See United States v. Merklinger, 16 F.3d 670, 679 (6th Cir. 1994) (finding letter not in furtherance when mailed by government official to determine if defendant qualified as surety because letter furthered government's investigation to defeat any fraudulent scheme; but, use of wires to respond to government's letter kept defendant's scheme alive); Koen, 982 F.2d at 1107 (concluding mailing fails outside statute when it puts defrauded person on notice, makes execution of scheme less likely, opposes scheme, or discloses nature of fraud). But see United States v. Garfinkel, 29 F.3d 1253, 1260 (8th Cir. 1994) (finding letter used by government as confession against defendant was chargeable because reasonable jury could have found letter to be aid to scheme to defraud). 



(116.) See Maze, 414 U.S. at 402 (holding mailing of sales slips from vendor to bank occurred after fruition of scheme to defraud and was counterproductive to essence of defendant's scheme to charge purchases to stolen credit card); Parr, 363 U.S. at 393 (finding that where defendants obtained gasoline and other products for personal use by using school district credit card, invoices sent from gas company to school was not chargeable because gas company's bill collection procedure was "immaterial" to defendants' scheme); Kann, 323 U.S. at 94 (finding defendants' scheme reached fruition once fraudulently obtained checks were honored; mailings that were part of further processing not chargeable); cf. Schmuck, 489 U.S. at 715 (finding scheme did not reach fruition before mailing because mailing of automobile rifles was necessary to permit scheme to succeed and continue); Frey, 42 F.3d at 798 (holding scheme did not end when loan was granted because proceeds were used to further overall scheme). 



(117.) See United States v. Laljie, 184 F.3d 180, 188 (2d Cir. 1999) (holding that the fact that mailings occurred after defendant fraudulently placed her own account numbers on check was no basis for reversal); Masten, 170 F.3d at 796 (using post-fraud mailings to convict defendant of mail fraud); United States v. Lack, 129 F.3d 403, 409 (7th Cir. 1997) (finding mailings meant to conceal or postpone investigation of scheme are in furtherance of scheme); United States v. Reed, 47 F.3d 288, 291 (8th Cir. 1995) (holding bank statements mailed to accountant satisfy mailings requirement); United States v. Griffith, 17 F.3d 865, 874 (6th Cir. 1994) ("As long as the fraudulent scheme has not been put to ultimate rest, the communication will support a conviction even if it follows the defendant's fraudulent acts, or occurs after the schemers have obtained the victim's money or goods.") (citations omitted). 



(118.) See Blocker, 104 F.3d at 730-32 (holding defendants who mailed false letters and brochures to insurance policyholders to procure additional funds had requisite intent to defraud); Griffith, 17 F.3d at 874 (deeming mailings chargeable if they are designed to reassure victims and make apprehension of defendants less likely) (citing Lane, 474 U.S. at 451-52). There is no precedent or "automatic rule that a deliberate, planned use of the mails after the victims' money had been obtained can never be 'for the purpose of executing' the defendant's scheme." United States v. Sampson, 371 U.S. 75, 80 (1962) (holding mailings sent to victims for purpose of "lulling by assurance that the promised services would be performed" after defendant had received victims' money were material to defendant's scheme); see Brocksmith, 991 F.2d at 1367-68 (holding postcard sent by insurance agent to put victims at ease about delay in receiving policy was chargeable, even though agent had already received victims' money). 



(119.) See United States v. Morris, 80 F.3d 1151, 1165 (7th Cir. 1996) (stating defendants' good faith belief, if genuine, could constitute complete defense because intent to defraud would be absent). 



(120.) See United States v. Gole, 158 F.3d 166, 167 (2d Cir. 1998) (requiring defendant have specific intent to defraud to convict); United States v. Dunn, 961 F.2d 648, 650 (7th Cir. 1992) (holding defendant's good faith belief that business venture would be successful in long-term was not relevant to element of specific intent because belief did not negate the fact that he made misrepresentations and knew the statements were false when made). But see United States v. Behr, 33 F.3d 1033, 1035-36 (8th Cir. 1994) (holding good faith defense not persuasive due to defendant's multiple sales of same telephones to different investors); United States v. Smith, 13 F.3d 1421, 1426 (10th Cir. 1994) (holding good faith defense not persuasive due to defendant's use of false name and cash to purchase airline tickets). 



(121.) See United States v. Pappert, 112 F.3d 1073 (10th Cir. 1997) (holding there must be adequate factual support of good faith for good faith instruction to be required); Behr, 33 F.3d at 1035 n.7 (finding defendant does not act in good faith if, even though honestly holding certain opinions or beliefs, defendant knowingly makes false or fraudulent pretenses, representations, or promises to others). 



(122.) See United States v. Munoz, 233 F.3d 1117, 1130-31 (9th Cir. 2000) (holding good faith instruction covered defendant's theory that he had no knowledge and no intent). 



(123.) See United States v. Reddeck, 22 F.3d 1504, 1513 (10th Cir. 1994) (allowing admission of "other acts evidence" to establish intent). 



(124.) See United States v. Given, 164 F.3d 389, 394-95 (7th Cir. 1999) (finding defendants charged with mail fraud were not entitled to instruction that good faith was complete defense where district court provided adequate instructions on specific intent element of mail fraud); see also United States v. Frega, 179 F.3d 793, 804 (9th Cir. 1999) (same); United States v. Koster, 163 F.3d 1008, 1012 (7th Cir. 1998) (holding knowledge element of mail fraud encompassed any good faith defense); United States v. Manges, 110 F.3d 1162, 1177 (5th Cir. 1997) (same); United States v. Camuti, 78 F.3d 738, 744 (1st Cir. 1996) (same). Several circuits have also examined whether an additional jury instruction on good faith reliance on counsel should be allowed, but no such instructions have been upheld in mail fraud cases so far. See Munoz, 233 F.3d at 1132 (rejecting good faith reliance on counsel instruction because no evidence defendant actually consulted with attorneys prior to his actions); United States v. Christopher, 142 F.3d 46, 55 (1st Cir. 1998) (declining to address need for jury instruction on good faith reliance on counsel because jury had been instructed on intent); cf. United States v. Johnson, 139 F.3d 1359, 1366 (11th Cir. 1998) (upholding jury instructions on good faith reliance of counsel in criminal conspiracy case). See generally United States v. McClatchey, 217 F.3d 823, 833 (10th Cir. 2000) (discussing requirements for good faith reliance on attorney instructions). 



(125.) 18 U.S.C. [section] 3282(2000). 



(126.) 18 U.S.C. [section] 3293(2) (2000). 



(127.) See United States v.. Crossley, 224 F.3d 847, 859 (6th Cir. 2000) (holding statute of limitations begins to run at completion of scheme); United States v. Barger, 178 F.3d 844, 847 (7th Cir. 1999) (finding statute of limitations begins to run on date of mailing). 



(128.) See id. (citing Grunewald v. United States, 353 U.S. 391,396 (1957)). 



(129.) 18 U.S.C. [subsection] 1341, 1343. 



(130.) See United States v. McGregor, 503 F.2d 1167, 1170 (8th Cir. 1974) ("The Supreme Court and other circuits have ... held that the government may elect to bring the prosecution in the district where the letter was mailed or where it was delivered."); Kreuter v. United States, 218 F.2d 532, 534 (5th Cir. 1955) ("The place where the scheme is conceived or put in motion is immaterial, it is the place of mailing or delivery by mail."); United States v. Hoffa, 205 F. Supp. 710, 722 (S.D. Fla. 1962) ("The place where the scheme is conceived or put in motion is totally immaterial and cannot serve as venue in prosecution for mail fraud."); see also United States v. Goldberg, 830 F.2d 459, 465-66 (3d Cir. 1987) (finding venue proper because defendant both conceived of scheme and performed acts necessary to accomplish it within same venue). 



(131.) See United States v. Brennan, 183 F.3d 139 (2d Cir. 1998) (holding prosecution for mail fraud is permissible in those districts in which proscribed act occurs; where defendant "places," "deposits," or "causes to be deposited"). 



(132.) See United States v. Middlemiss, 217 F.3d 112 (2d Cir. 2000) (finding venue was proper where letters were received). 



(133.) See Brennan, 183 F.3d at 139 (finding prosecution for mail fraud permissible only in those districts in which proscribed act occurs; where defendant receives mail, or knowingly causes mail "to be delivered"); United States v. Mikell, 163 F. Supp. 2d 720, 722 (E.D. Mich. 2001) (finding venue proper where defendant caused mailing to be received). 



(134.) E.g., United States v. Pace, 314 F.3d 344, 349-50 (9th Cir. 2002) (stating that venue is established in those locations where the wire transmission at issue "originated, passed through, or was received, or from which it was orchestrated ... [i]n other words, venue may lie only where there is a direct or causal connection to the misuse of wires") (citation omitted); United States v. Kim, 246 F.3d 186, 191-93 (2d Cir. 2001) (affirming a district court holding that, where wire transmissions were sent to New York from foreign soil, venue was proper in any district where the offense began, continued, or concluded); Goldberg, 830 F.2d at 465 (concluding venue proper because wire transfer of funds "passed through" Federal Reserve Bank); cf. United States v. Palomba, 31 F.3d 1456, 1461 (9th Cir. 1994) (holding record did not demonstrate transmissions underlying mail and wire fraud counts "passed through" relevant district in Northern California). 



(135.) 18 U.S.C. [subsection] 1341, 1343. 



(136.) 18 U.S.C. [subsection] 981,982 (2000); see also United States v. Tencer, 107 F.3d 1120, 1135 (5th Cir. 1997) (holding bank account of defendant who had been convicted of mail fraud and money laundering was subject to mandatory forfeiture). 



(137.) UNITED STATES SENTENCING COMMISSION, GUIDELINES MANUAL, [section] 2B1.1 (2003) [hereinafter U.S.S.G. MANUAL]. 



(138.) See United States v. White, 24 FED App. 634, 635 (8th Cir. 2001) (holding that defendant was properly charged for each individual instance of mail fraud in scheme giving rise to his convictions for thirty-three counts of mail fraud); United States v. Gardner, 65 F.3d 82, 85 (8th Cir. 1995) ("[I]t is not the plan or scheme that is punished, but rather each individual use of the mails in furtherance of that scheme."). However, a grouping analysis must be done to calculate a single offense level encompassing all the counts of which the defendant is convicted. U.S.S.G. MANUAL [subsection] 3D1.1, 3D1.2(d), 3D1.3(b) (2003). 



(139.) U.S.S.G. MANUAL [section] 2B1.1(a) (2003). 



(140.) U.S.S.G. MANUAL [section] 2B1.1(b)(1) (2003). 



(141.) U.S.S.G. MANUAL [section] 2B1.1(h)(1) (2003); see United States v. Sneed, 63 F.3d 381,390 (5th Cir. 1995) (vacating and remanding sentence for fraud because district court failed to make explicit findings as to amount of losses). 



(142.) 18 U.S.C. [subsection] 1341, 1343. In addition, the Sentencing Guidelines require a four-point increase in the offense level for frauds that had a major effect on a financial institution. U.S.S.G. MANUAL [section] 2B1. 1(b)(12) (2003). 



(143.) U.S.S.G. MANUAL [section] 2B1.1(h)(2)-(12) (2003); U.S.S.G. MANUAL [section] 5K2.0, p.s. (2003). 



(144.) U.S.S.G. MANUAL [section] 2B1.1(b)(2) (2003). 



(145.) U.S.S.G. MANUAL [section] 5K2.0, p.s. (2003); see United States v. Ross, 210 F.3d 916, 926 (8th Cir. 2000) (holding disparity in sentencing guidelines between treatment of wire fraud and money laundering did not warrant downward departure); United States v. Stockheimer, 157 F.3d 1082, 1089-91 (7th Cir. 1998) (finding court should have considered downward departure based on victim's actual loss, rather than $80 million intended loss defendant was attempting to inflict); United States v. Hildebrand, 152 F.3d 756, 767 (8th Cir. 1998) (holding downward departure for age is permissible only if factor is present to exceptional degree or in some other way makes case different from ordinary case where factor is present). 



(146.) U.S.S.G. MANUAL [section] 2C1.7 (2003); see also U.S.S.G. MANUAL app. A. (2003) (indexing guidelines applicable to each statutory violation). 



(147.) If the loss to the government or the value of anything obtained is greater than $2,000, but is less than $5,000, add one level. If it exceeds $5,000, then use the table in section 2B1.1. U.S.S.G. MANUAL [section] 2C1.7(a) (2003). 



(148.) U.S.S.G. MANUAL [section] 2C1.7(b) (2003). 



(149.) U.S.S.G. MANUAL [section] 2C1.7(c) (2003). 



(150.) SCAMS Act, Pub. L. No. 103-322, Title XXV, [section] 250002, 108 Stat. 1796, 2082 (1994). 



(151.) 18 U.S.C. [subsection] 2326, 2326(1) (2000). 



(152.) 18 U.S.C. [section] 2326(2) (2000). 



(153.) 18 U.S.C. [section] 2327 (2000). 
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